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[NA DULLES REAL ESTATE INVESTOR LLC LETTERHEAD]
May ___, 2010
BY HAND DELIVERY
Judi McIntyre Birkitt, Senior Planner

Loudoun County Planning Department
1 Harrison Street, S.E., Third Floor

Leesburg, Virginia  20175

Kincora – ZMAP 2008-0021
Letter of Clarification of Proffer Statement
Dear Ms. Birkitt:
The Owner, as identified in the Proffer Statement dated February 5, 2009, as revised through May 7, 2010 (the "Proffer Statement"), for the referenced ZMAP application hereby submits this letter in order to clarify certain provisions of the Proffer Statement.  Proffer paragraphs numbered I.B.2., I.C., I.F., I.K., I.L., III.B., III.C. and VI.A. are hereby clarified and restated in their entirety as follows:

I.
LAND USE
*        *        *
B.
Uses, Maximum Density/Intensity of Use and PD-MUB Minimum Use Percentages.

*        *        *
2.
Commercial Uses.  A minimum of five percent (5%) of the total floor area constructed on the Property shall be devoted to Commercial Uses listed in the PD-MUB District use regulations, either by-right if Permitted Uses or pursuant to a future approved special exception if Special Exception Uses.

a.
Not more than 393,825 square feet of the 3,696,025 square feet of employment, commercial and public/civic/institutional uses shall be non-hotel commercial uses.

b.
At least 200,000 square feet of the non-hotel commercial uses shall be "employment supportive" uses, such as, but not limited to, the following examples:  delicatessens, coffeehouses, restaurants, convenience stores, grocery stores, office supply stores, drug stores/pharmacies, greeting card stores, automobile service stations, retail sales establishments that are located on the first floor of a multi-story office building or multifamily residential building and provide convenient sales and dining services to the employees and residents on-site (collectively, "Employment Supportive Uses").

With the exception of (i) one (1) grocery store, (ii) one (1) health and fitness center, and (iii) one (1) specialty retail sales establishment offering merchandise and programs related primarily to outdoor recreational uses and activities (such as, but not limited to, hiking, biking and/or water-related sports), each of which may contain up to 60,000 square feet, no individual retail sales establishment shall exceed 30,000 square feet of gross floor area.  Any retail sales establishment greater than 30,000 square feet shall be designed as required in Proffer V.
c.
A minimum of fifty percent (50%) of the Employment Supportive Uses shall be located within mixed-use buildings containing at least two (2) different use categories.

d.
The Owner may develop up to two (2) hotel uses, which in the aggregate shall not exceed a total of either 475,000 square feet or 570 rooms.  At least one (1) of the hotels shall be a "full service hotel," which shall mean that it will have a range of services and amenities, including (i) a sit‑down restaurant containing a minimum of 3,500 square feet, (ii) room service, (iii) concierge services, and (iv) meeting rooms containing a minimum total of 3,500 square feet.

e.
The Owner shall not solicit the existing department stores (a retail establishment that carries several lines of merchandise, such as men's and women's ready‑to‑wear clothing and accessories, piece goods, small wares and home furnishings where merchandise is segregated into different departments, each having a specialist manager) which are currently located within an enclosed regional mall within 2.5 miles of the Property, to relocate to the Property.  These restrictions do not apply to movie theaters, gym/work out and recreation facilities, grocery stores or any other retail use or tenant.  
*        *        *
C.
Route 28 Prepayment of Taxes.

Within 60 days of approval of this rezoning application ZMAP 2008-0021, the Owner shall pay to the Treasurer, County of Loudoun, the sum of money representing the present value of the future special improvements taxes attributable to the portion of the Property hereby rezoned to be developed with multifamily residential dwelling units, such amount to be determined in accordance with the formula and provisions as adopted by the Board of Supervisors for optional residential development within the Route 28 Tax District pursuant to § 15.2-4608 of the Code of Virginia.  All residential uses on the Property shall be constructed on a separate parcel or within a separate condominium ownership unit that does not include any non-residential uses to permit all future non-residential uses on the Property to remain subject to the applicable special taxes for the Route 28 Tax District.
*        *        *
F.
Linkage of Office and Other Non-Residential Uses to Residential Development.
The mix of land uses shall be developed in accordance with the phases described in Exhibit H attached hereto, as more specifically described below:

1.
Land Use Phase 1.  The total number of zoning permits for residential units to be issued during Land Use Phase 1 shall not exceed 550 market rate units and 96 ADU-Equivalent Units and Unmet Housing Needs Units; provided zoning permits for an additional 150 market rate dwelling units may be issued during Land Use Phase 1 if a zoning permit has been issued for the recreational facility/baseball stadium approved with the Ballpark.  In addition to any other improvements to be completed (or bonded for construction) pursuant to these Proffers, prior to the commencement of Land Use Phase 2, the Owner shall have received zoning permits for at least 995,000 square feet, or 1,145,000 square feet (exclusive of the recreational facility/baseball stadium) if a zoning permit is issued for the Ballpark, of non-residential uses for the Property and/or for the portions of PIN # 041-29-8238 which are not included in ZMAP 2008-0021 (hereinafter defined as the "PD-IP Portion," subject to SPEX 2008-0054).  Land Use Phase 1 shall consist of the following uses:

a)
A minimum of 300,000 square feet of employment uses located in one or more office buildings, each containing at least 100,000 square feet with a minimum of four (4) floors;

b)
A maximum of 195,000 square feet of non-hotel commercial uses consisting of a minimum of 100,000 square feet of Employment Supportive Uses;

c)
A maximum of 150,000 square feet of hotel use;

d)
A maximum of 550 market rate, non-ADU-Equivalent and non-Unmet Housing Needs units;

e)
An additional 150 market rate, non-ADU-Equivalent and non-Unmet Housing Needs units, in the event a zoning permit for the Ballpark has been issued; and

f)
A minimum of 96 ADU-Equivalent Units and/or Unmet Housing Needs Units.

2.
Land Use Phase 2.  The total number of zoning permits for residential units to be issued during Land Use Phase 2 shall not exceed 75 market rate units and 75 ADU-Equivalent Units and Unmet Housing Needs Units; provided zoning permits for an additional 150 market rate dwelling units may be issued during Land Use Phase 2 if an occupancy permit has been issued for the Ballpark.  In addition to any other improvements to be completed (or bonded for construction) pursuant to these Proffers, prior to the commencement of Land Use Phase 3, the Owner shall have received zoning permits for at least 1,725,000 square feet, or 1,875,000 square feet (exclusive of the recreational facility/baseball stadium) if a zoning permit is issued for the Ballpark, of non-residential uses for the Property and/or for the PD-IP Portion.  Land Use Phase 2 shall consist of the following uses in addition to those permitted in Land Use Phase 1:

a)
A minimum of 300,000 square feet of employment uses located in one or more office buildings, each containing at least 100,000 square feet with a minimum of four (4) floors;

b)
A maximum of 105,000 square feet of non-hotel commercial uses consisting of a minimum of 80,000 square feet of Employment Supportive Uses;

c)
A maximum of 325,000 square feet of hotel use;

d)
A maximum of 75 market rate, non-ADU-Equivalent and non-Unmet Housing Needs units;

e)
An additional 150 market rate, non-ADU-Equivalent and non-Unmet Housing Needs units, in the event an occupancy permit for the Ballpark has been issued; and

f)
A minimum of 75 ADU-Equivalent Units and/or Unmet Housing Needs Units.

3.
Land Use Phase 3.  When zoning permits have been issued for more than 1,725,000 square feet of non-residential uses for the Property and the PD-IP Portion, or for more than 1,875,000 square feet (exclusive of the recreational facility/baseball stadium) if the Ballpark is constructed and occupied, there shall be no further linkage limitation on the timing of residential uses on the Property.
*        *        *
K.
Zoning Modifications.

The Owner is requesting approval of certain modifications to the Zoning Ordinance ("ZO"), Land Subdivision and Development Ordinance ("LSDO"), and the Facilities Standards Manual ("FSM") as identified in Exhibit B entitled "Zoning Ordinance ("ZO"), Facilities Standards Manual ("FSM") and Land Subdivision & Development Ordinance ("LSDO") Modifications" dated May 10___, 2010.  To the extent such modifications are approved, the Owner will utilize such modifications only in accordance with the statements made in justification of, and consistent with the illustrations shown on the 5 pages titled "Zoning Modifications Kincora Village," dated January 11, 2010 and March 25, 2010, included in the requests for such modifications, as contained in Exhibit B.

L.
Floodplain Boundaries.

To the extent the elevations and/or boundaries of the floodplain on the Property, as identified on the current Floodplain Map of Loudoun County, are altered, relocated and/or updated as a result of either (i) construction performed by an entity that is exempt from the Zoning Ordinance (such as the Virginia Department of Transportation ("VDOT")), or (ii) approvals under the applicable provisions for updating, correcting, interpreting or altering floodplain boundaries provided in the Zoning Ordinance, the Owner reserves the right, without requiring a proffer amendment or zoning concept plan amendment, to use, for any use permitted by-right or by an approved special exception in the underlying zoning district, those areas currently located within the existing boundaries of the floodplain as shown on the Floodplain Map of Loudoun County, which in the future are no longer within the floodplain, including the right to use the area within any buffer associated with such former floodplain area; provided that (i) the total maximum non-residential floor area and the total maximum number of residential units and maximum amount of residential square footage committed in these Proffers shall not be exceeded, and (ii) the use of such areas shall comply with applicable federal and state laws and regulations regarding floodplain management and protection, including, without limitation, Federal Emergency Management Administration regulations, if applicable, and (iii) the 50-foot management buffer along the relocated floodplain boundary shall be preserved and remain in its natural state as provided in Proffer II.G., except to the extent necessary for construction of Pacific Boulevard as shown on the Concept Plan and related utilities and trails.

*        *        *
III.
TRANSPORTATION

*        *        *
B.
Pacific Boulevard Alignment.

The final alignment of Pacific Boulevard as it crosses the northeast corner of the site and Broad Run and connects to Russell Branch Parkway shall be established within an area within the Pacific Boulevard construction envelope (the "Pacific Boulevard Envelope") shown on Sheets 11 and 13 of the Concept Plan; provided, however, that such final alignment shall not be located within the current building footprint of the existing house on Loudoun County Tax Map Parcel PIN # 040-39-5426 as shown on the Concept Plan, unless the owner of such house consents in writing to such alignment.  The final alignment shall be determined at the time VDOT right-of-way plans and/or Owner-initiated construction plans and profiles are approved.  The alignment shown on the Concept Plan may be located within said envelope without requiring a zoning concept plan amendment or proffer amendment.  If the Board of Supervisors approves the creation of a CDA to finance construction of Pacific Boulevard, and VDOT and/or the County have not approved the final alignment of the off-site portion of Pacific Boulevard in connection with the review and approval of the requisite Pacific Boulevard right-of-way or construction plans, the CDA shall, at the time required by the terms of these Proffers, deposit with the County the necessary funds for the construction of that segment of Pacific Boulevard in the alignment shown on the Concept Plan, with such funds to be held by the County and used only for the Owner's future construction of that segment of Pacific Boulevard once the final alignment is determined.  Any interest that accrues on such funds shall likewise be held and used only for the construction of that segment of Pacific Boulevard.  Any portion of such funds or accrued interest that is not used for the construction of Pacific Boulevard, if any, shall be returned to the CDA.

C.
Construction of Public Roads With a CDA.

In the event the Board of Supervisors creates for the Property a CDA pursuant to § 15.2‑5152 et seq., Code of Virginia (1950), as amended, and subject to Proffer III.B. above, the Owner shall dedicate right-of-way to the County and/or to VDOT, if and as necessary for the ultimate configuration of the following road and transportation improvements and, with the funding to be provided by such CDA, shall construct, bond for construction or cause to be constructed the following road and transportation improvements, within three (3) years of the date the CDA is created by the Board, with reasonable extensions to be granted by the Board should market conditions not permit issuance of CDA bonds at a reasonable rate of interest that is within one percent (1%) of the average issuance rate for other CDAs in Virginia:

1.
Gloucester Parkway.  The extension of Gloucester Parkway as shown on the Concept Plan from the planned terminus of the Route 28/Gloucester Parkway interchange project, across the Property and Broad Run, and, subject to the provision of off-site right-of-way by others, to Loudoun County Parkway.  Such extension of Gloucester Parkway shall be a full section of a four (4) lane median divided highway and shall include the bridge and appurtenances required to cross Broad Run with such four (4) lane section and a ten (10) foot wide multi-purpose trail inside the right-of-way on the north side of such extension of Gloucester Parkway.  The Owner shall dedicate right-of-way on the Property for Gloucester Parkway 120 feet in width to accommodate an ultimate 6 lane median divided section.  The Owner shall construct the four (4) lanes required by this Proffer as the outer lanes of the ultimate planned six (6) lane median divided road section for Gloucester Parkway.

2.
Pacific Boulevard.  The extension of Pacific Boulevard as shown on the Concept Plan from the southern Property boundary across the Property and Broad Run, and subject to the provision of off-site right-of-way by others, to the current terminus of Russell Branch Parkway within the Pacific Boulevard Envelope.  Such extension of Pacific Boulevard to Russell Branch Parkway shall be a full section of a four (4) lane divided highway and shall include the bridge and appurtenances required to cross Broad Run with such four (4) lane section and a ten (10) foot wide multi-purpose trail on the west side of such extension of Pacific Boulevard; provided the Owner/CDA shall not be responsible for any portions of the four (4) lane section which have been or are committed to be constructed by others.  In addition, the Owner shall, subject to VDOT approval, re-stripe Pacific Boulevard, within existing right-of-way, between the southern Property boundary and Severn Way as a four (4) lane undivided road.

On or before the date that is 60 days from the date of final approval of this rezoning application (ZMAP 2008-0021), the Owner shall petition the Board of Supervisors to create a CDA for the purpose of financing construction of at least the road and transportation improvements identified in this Proffer III.C.  The Owner shall include all of the Property in the petition to create such CDA.  The Owner shall be permitted to coordinate the timing and implementation of construction of the road and transportation improvements identified in this Proffer III.C. with other construction projects by others, provided such road and transportation improvements identified in this Proffer III.C. are constructed or bonded for construction within three (3) years of the date the CDA is created by the Board, with reasonable extensions to be granted should market conditions not permit issuance of CDA bonds at a reasonable rate of interest.  Nothing provided in this Proffer shall prevent the Owner from obtaining any land use approvals (including, without limitation, site plan, subdivision, construction plans and profiles and grading permit) for the Property, nor from commencing construction on the Property, during the design and construction of the road and transportation improvements identified in this Proffer III.C.  In the event the CDA is created to finance construction of the roads identified in this Proffer III.C., the Owner shall be allowed to develop any uses permitted on the Property without regard to the provisions of Proffer III.D. below, as long as (i) such uses are consistent with the linkage limitations outlined in Proffer I.F., and (ii) the Owner provides the necessary intersection improvements to connect the private streets to Pacific Boulevard as shown on the Concept Plan.  In the event the necessary right-of-way for the off-site portions of Gloucester Parkway and/or Pacific Boulevard have not been dedicated to VDOT and/or the County and have not otherwise been acquired by VDOT and/or the County, within 12 months of the date the CDA is created, the Owner's and/or the CDA's obligations with respect to construction of the off-site portions of the respective road for which the right-of-way is needed shall be deferred until such time as the right-of-way is acquired, and the Owner shall be permitted to pursue development of the Property notwithstanding that such portion of the road is not constructed.  The CDA shall be responsible for maintenance of the segments of road constructed with CDA funding until such time as such segments of road are accepted into the VDOT system for maintenance.
*        *        *
VI.
EMERGENCY SERVICES
A.
Public Use Site.

If within two (2) years of the approval of this rezoning application ZMAP 2008-0021, the County Board votes, in its discretion, to construct awards construction of a fire and rescue and/or sheriff substation facility on the Property pursuant to the pending Public-Private Education and Infrastructure Act process for the Dulles Route 7/Route 28 Area Fire & Rescue Station on the Property, then within sixty (60) days of the date of such vote award is made, the Owner shall dedicate and convey to the Board of Supervisors a minimum of five (5) buildable (i.e., non-floodplain, non-wetlands, non-very steep slopes) acres located in Land Bay N, as identified on Sheets 9 and 10 of the Concept Plan as "Public Use Site Minimum 5 Acres," to be used for a County fire and rescue and/or sheriff substation facility, which shall include an area sufficient for, and that may be used for, the installation of a recycling drop off center.  In the event such vote award is made within two (2) years of the approval of this rezoning application, the Owner shall (i) permit construction of a temporary access road and grant a temporary access easement to the County from Pacific Boulevard across Land Bay N to such five-acre site until such time as permanent access is available from Pacific Boulevard, (ii) construct street access and sidewalks to the site, and (iii) (ii) extend sewer, water, telephone, natural gas and electric service to the perimeter of the site concurrent with the construction of such facility, and (iii) construct public street access and sidewalks to the site all concurrent with the Owner's own development activities on the portion of the Property abutting the site.  The Owner shall not use such five-acre site for staging, dumping or similar activities prior to dedication of the site to the County pursuant to this Proffer.  Such five-acre site shall not be subject to, and shall be expressly excluded from imposition of, the covenants established for Kincora pursuant to Proffer V.A.  However, the site plan and building plans for any fire and rescue and/or sheriff substation on such five-acre site shall be provided for review and comment to the Design Review Committee identified in Proffer V.A. prior to final approval by the County.
Finally, a revised Exhibit B dated May ___, 2010 is attached.  The revised Exhibit B reflects the deletion of the requested modifications to the Facilities Standards Manual and the Land Subdivision & Development Ordinance.
The Owner appreciates the opportunity to submit this Letter of Clarification.  The Owner warrants that the Owner owns the Property; the Owner has full authority to bind the Property to the Proffer Statement and this Letter of Clarification; the officer of the Owner signing this Letter of Clarification is authorized to act on behalf of the Owner; like the Proffer Statement, this Letter of Clarification is entered into voluntarily; and no signature from any third party is necessary for this Letter of Clarification to be binding and enforceable in accordance with its terms.  If the requested rezoning is granted by the Loudoun County Board of Supervisors, the clarifications, as described in this Letter of Clarification, of the commitments made in the Proffer Statement shall be binding upon the Property with the same force and effect as are matters contained in the Proffer Statement, as if the matters contained herein were contained in the Proffer Statement.  Except to the extent clarified herein, all provisions of the Proffer Statement shall continue to remain in full force and effect.
Respectfully submitted,
NA DULLES REAL ESTATE INVESTOR LLC,
a Virginia limited liability company
By:







Name:







Title:







COMMONWEALTH OF VIRGINIA
CITY/COUNTY OF 


, to-wit:
Before the undersigned, a Notary Public in and for the aforementioned jurisdiction, personally appeared ____________________________, as _____________________________ of NA DULLES REAL ESTATE INVESTOR LLC, who acknowledged that he executed the foregoing Letter of Clarification with the full power and authority to do so, as the act of such company.
IN WITNESS WHEREOF, I have affixed my hand and seal this ___ day of ____________________, 2010.
   Notary Public
My Commission Expires:  ________________________



